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1. Key points and recommendations

IHC makes the following key summary points and recommendations.

1.1 IHC strongly supports the proposed amendments to the Education Act 1989 (the Act) to expressly prohibit seclusion within school settings. 
1.2 IHC notes limits on the use of physical force against children, and the exceptional circumstances which allow the use of force, is already set out in legislation. In addition, we note that the Ministry provides further clarification and guidance to schools on the use of restraint.  
1.3 IHC has serious doubts as to whether, in the absence of a renewed commitment from Government to significantly increase the human and financial resources needed by schools to meet the needs of all students, the proposed legislative change will adequately or appropriately address the problems identified.   
1.4 Seclusion is unacceptable and has no place within a quality education system. IHC notes and supports the research evidence that  “The consensus from research is that seclusion as a practice is risky, unnecessary, and potentially harmful, with no therapeutic benefits. Its use can result in physical and emotional trauma to the child or young person involved.”

1.5 Of concern to IHC is the increased vulnerability of children with disabilities. The international research literature indicates that children with disabilities are at higher risk of maltreatment generally and are disproportionately subjected to seclusion and restraint in school settings. Information available suggests that this is also the case in New Zealand. The vulnerability of children with disabilities, especially within segregated education settings, requires heightened “due diligence” to ensure their safety. 
1.6 IHC strongly supports the 2016 UNCROC Committee recommendation that a children’s rights-based approach requires that heightened ‘due diligence’ is exercised in order to recognize and respond to the most vulnerable students, children with disabilities especially in segregated and isolated special education settings.  

1.7 The historical and recently exposed use of seclusion and restraint in schools is, in IHC’s view, symptomatic of a larger systemic problem whereby schools often lack the human and financial resources and expertise required to include and provide a quality learning environment for all students.     

1.8 IHC strongly recommends that a ‘whole of system’ approach is adopted rather than attempting to address symptomatic issues of systemic failure by way of the legislative changes proposed within this Supplementary Order Paper, and that  alternative consideration be given to the following substantive changes to the Act  which would clearly and transparently set out in primary legislation;

1.8.1 the unqualified right to inclusive education as a key element of the legislative framework including the right to receive reasonable support and assistance necessary to accommodate the individual education needs of students with disabilities as recommended by the UNCRPD and UNCROC Committees; 
1.8.2 regulations to enable data collection, monitoring and reporting of a school’s obligations to provide students with an inclusive education and a safe physical and emotional environment; and
1.8.3 The roles of the key education system agencies with stewardship responsibility for New Zealand’s Education system are clearly set out ensuring a more coherent and systematic approach is adopted and implemented.
1.9 IHC is of the view that the inclusiveness of our education system will be embedded and enhanced if all key education organisations work in a connected “systems oriented” way; sharing and responding to information about the links between school performance, professional standards and educator development, and the policy and budget levers required to build an inclusive education system.
2. About IHC

2.1 IHC was founded in 1949 by a group of parents who wanted equal treatment from the education and health systems for their children with intellectual disability. The IHC of today is still striving for these same rights and is committed to advocating for the rights, welfare and inclusion of all people with an intellectual disability. We support people with intellectual disability to lead satisfying lives and have a genuine place in the community. 

2.2 IHC’s 68 year history has been characterised by unwavering advocacy about the  rights of children with disabilities to access education. Many families felt that the 1989 Education Act which gave disabled children equal rights to enroll at their local school that the difficulties would end. Sadly despite legislative and policy enablers disabled children have continued to experience significant difficulties with enrolment, access to the curriculum and participation. The difficulties were so widespread that in 2008 IHC lodged a complaint under Part 1A of the Human Rights Act alleging that disabled children were being unlawfully discriminated because their rights to education were responded to differently from their non disabled peers. IHC continues to talk with government about the need to address the structural and systemic difficulties which give rise to the discrimination.

2.3 We have around 5,500 staff working to support 7,000 people in IDEA services (IHC’s service arm) that include residential care, supported living, home support, employment and community participation and inclusion, support for families, specialist services, autism spectrum disorder (ASD) services, and through Accessible Properties (a subsidiary company of IHC) are New Zealand’s largest non-government social housing provider. 

2.4 Through our charitable arm IHC raises awareness and advocates for the rights of over 50,000 people with intellectual disability at both a national and an international level. This includes an extensive advocacy programme, a one to one volunteer programme and the country’s largest specialist intellectual disability library.
3. Introduction
3.1 IHC welcomes the opportunity to make a submission to the Education and Science Select Committee on the Supplementary Order Paper (SOP) No 250 amending the Education (Update) Amendment Bill (the Bill). 

3.2 The stated objectives of these amendments are to prohibit seclusion and to regulate the use of physical restraint. The option supported by the Ministry
 is to amend the Act to prohibit seclusion and to make it clear that the use of restraint is legitimate in a schooling context, but only in limited situations. The Ministry notes that the advantage of this option is that it would send the clearest possible signal that seclusion is no longer to be used and it would clearly and transparently set out in law what the limitations are when using physical constraint in an education context. The appropriate use of physical restraint would be regulated via a combination of primary legislation, rules and guidelines.  IHC notes that an alternative approach which would have involved making regulations under section 78 of the Act, would have achieved the same result, was ruled out, as it was believed that regulations are not as visible or as transparent as establishing a seclusion and physical restraint regime in primary legislation.
    

3.3 Although supportive of the aims of the proposed amendments to send a clear signal that seclusion must stop and to provide guidance for schools on the appropriate use of physical restraint, IHC is firmly of the view that issues such as these should not be considered in isolation from the education system as a whole. A ‘whole of system’ approach which acknowledges that the education system has failed to provide schools with the human and financial resources and access to specialist support and advice needed to ensure quality inclusive teaching practice and leadership. Although clearly heading in the right direction, we are concerned that the proposed changes do not go far enough and if not carefully implemented and monitored, may detract from the principles of a quality and inclusive education system and provide a further disincentive for some schools to enrol students with complex needs and or challenging behaviour. 
3.4 There is an urgent need for greater oversight in how schools are supporting and including students with disabilities, a need for improved accountability on the part of individual schools and a greater onus placed on the Education Agencies who share the stewardship of the Education System to adopt a more coherent and systematic approach and intervene immediately and effectively whenever student safety is at risk. We make a number of recommendations to embed the principles of inclusive education within the Education Act including the establishment of an enforceable right to inclusive education within primary legislation. Seclusion has no place in a quality education system- it is an outdated, ineffective and harmful practice which evidences a lack of contemporary knowledge and skill while also violating children’s rights to safety and protection.
4. IHC’s overall response

The use of seclusion is unacceptable and has no place in a quality education system. 
4.1 IHC strongly supports the Minister’s and her Ministry’s position that seclusion is not only unacceptable but inappropriate in contemporary school settings which are focused on quality learning outcomes for all students. We note and support the following; “The consensus from research is that seclusion as a practice is risky, unnecessary, and potentially harmful, with no therapeutic benefits. Its use can result in physical and emotional trauma to the child or young person involved” 

4.2 The use of physical force against children is expressly prohibited by law and guidance is already available to schools on the limited occasions when the use of restraint is permitted. 

4.3 IHC notes that contrary to Ministry advice that there is nothing in legislation to cover the appropriate use of physical restraint in schools
, that the use of force against children is covered by legislation. IHC also notes that a number of laws specifically prohibit the use of force, except in emergency situations. Ministry guidelines have been developed to provide further clarification and guidance for schools on exactly when and how violence against children may be permitted.
4.4 The Education Act 1989, for example, prohibits the use of “corporal punishment”. Section 139A  states that “No person…shall use force, by way of correction or punishment towards any student or child…
 The Crimes Act 1961 justifies the use of non-punitive and necessary force to protect people in certain emergency situations, for example in situations of self-defense and defense of another or to prevent a suicide.  
4.5 IHC notes that further clarification and guidance to schools on when it is appropriate for school staff to use force, is provided in the Ministry’s guidelines for the surrender and retention of property and searches. These provide explicit guidance on emergency action and the Crimes Act 1961 noting that ‘force should never be used against students except in self-defense, or defense of another’ or ‘in prevention of suicide or certain offences’.
 

4.6 Further guidance for schools is provided in the Ministry’s “Guidance for New Zealand schools on Behavior Management to Minimise Physical Restraint” released in November 2016. This categorically states that; ‘Seclusion should no longer be used in New Zealand schools’ and that “physical restraint should only be used in emergency situations when the student’s behavior poses an imminent danger of physical to themselves or others.’8 Schools are advised that when prevention and de-escalation do not work and where no one with the skills and confidence to safely restrain a student is present and imminent danger to anyone remains, the Police should be called.
Legislative change is unlikely to result in meaningful change

4.7 IHC is concerned that in the absence of increased human and financial resources for schools, legislating to prohibit seclusion and limit the use of restraint is unlikely to result in meaningful change. 
4.8  IHC notes and supports comments made by the President of the New Zealand Post Primary Teachers Association (PPTA), Angela Roberts in October last year in which she acknowledges that issues around violent behavior have needed clearing up for years, but that in her view, “the solution is people, it’s not legislation.” 
 ‘Ms Roberts explained that “it’s about professional development and having really strong conversations about what we will do, what do we expect, what will keep everybody as safe as possible. Boards of Trustees should be developing really good policy on this.”

4.9 In a recent submission to the Human Rights Commission on seclusion and restraint in mental health and educational facilities, the New Zealand Psychological Society (NZPS) expresses the belief that because the Education Act and Ministry guidelines already make specific reference to seclusion and restraint the ‘proposal to change the law to legislate against seclusion and restraint is unlikely to result in meaningful practical change.’  Instead the NZPsS advocates, ‘that time and resources are focused on supporting children and young people in Educational environments.’ IHC shares the NZPS’s view that “The majority of those working with children and young people want to use the most successful and least aversive management strategies.’
       

Children with disabilities are at higher risk of maltreatment generally and are disproportionately subjected to seclusion and restraint in school settings

4.10 International research indicates that children with disabilities are at higher risk of violence and maltreatment in general and that their maltreatment is under-recognised and under-reported.  

4.11 A 2012 meta-analysis of studies on child maltreatment and disability funded by the WHO Department of Violence and Injury concluded “The results of this systematic review confirmed that children with disabilities are more likely to be victims of violence than are their peers who are not disabled.” 
Their overall conclusion was that children with identified disabilities were 3.68 times more likely to be maltreated, 3.56 times more likely to be physically abused, and 2.88 times more likely to be sexually abused when compared with children without disabilities. Children with intellectual disability, communication impairment and challenging behaviours had a much higher rate of maltreatment.

4.12 As noted in the international literature, the students who are most often subjected to seclusion and restraint are children with disabilities whose behaviors are often misunderstood and whose needs are often not accommodated. Such misunderstanding and failure to accommodate the needs of students with disabilities in the school environment contribute to students with disabilities experiencing a disproportionate amount of seclusion and restraint.
 

4.13 IHC notes with concern information released under the Official Information Act which indicates New Zealand children with disabilities are also disproportionately subjected to seclusion and abuse in school settings. 

4.14 Recent revelations that a non-verbal six year was held in a room the size of a toilet without parental knowledge or consent
 and that ‘one 11-year-old boy, described as autistic and with the mental age of a toddler, was reportedly put in the room 13 times in nine days.’ He was heard yelling from the room ‘I’ll be good; I’ll be good’ by his behavioral therapist, who said the event will have a lasting psychological effect.’ 
   

4.15 The Ministry’s response to media inquiries has revealed that since 2014, five formal complaints concerning the seclusion of students have been received by the Ministry, all of which have concerned students educated in special schools or mainstream schools with special units.
 IHC notes that seven of the seventeen schools that reported using seclusion in 2016 were special schools or mainstream schools with special units. 
 
4.16 IHC finds it particularly concerning that, as noted above, the vast majority of recent examples of abuse involving the use of seclusion occurred in special schools or special units. We know from historical abuse and neglect cases that children are more vulnerable in segregated and isolated settings and that in these settings practices of seclusion and restraint can become embedded. Recent media reports that ‘School staff refuse to talk to police about seclusion room complaint’
and that ‘A Palmerston North school is warning it may need to exclude a special needs student if it cannot keep using its seclusion room’
 highlights the entrenched nature of this risky and outdated approach to managing challenging behavior.  
4.17 It is worth noting that over a quarter of the nearly $600 million total special education budget is spent on special schools or special units, but yet only 5% of the estimated 80,000 students with additional learning  needs are educated in those settings. It is of serious concern that despite this significant level of investment, some students in these schools have been subjected to ongoing abuse and trauma. Given that an inclusive education system is a critical building block for inclusive communities where diversity is valued and human rights respected and protected, it is IHC’s strong recommendation that Parliament give serious consideration to this matter and that children’s safety in these settings is rigorously monitored.   

International Human Rights monitoring bodies have expressed concern about New Zealand’s seclusion and restraint practices, and have made a number of recommendations relevant to the  education system in general and more specifically the obligations upon New Zealand to provide an inclusive education system.

4.18 IHC notes that in its first periodic review the UNCRPD Committee criticised New Zealand for continuing to allow the use of seclusion and restraint in psychiatric hospitals. Committee recommendations included:

4.18.1 that immediate steps be taken to eliminate the use of seclusion and restraints in medical facilities

4.18.2 that further work be undertaken to increase the provision of reasonable accommodation in primary and secondary education, and to increase the levels of entry into tertiary education for persons with disabilities. The Committee encourages the State party to implement anti-bullying programmes and to establish an enforceable right to inclusive education.

4.19 More recently, in its recent 5th periodic review of New Zealand the UNCROC Committee has called on New Zealand to set up comprehensive measures to develop an inclusive education system. Included in the recommendations are that New Zealand;
 

“(a) Adopt a comprehensive, child rights and participatory approach to the fulfilment of the rights of children with disabilities and ensure that the Disability Action Plan takes into account the needs of these children;

(b) Strengthen its efforts to combat the marginalization and discrimination of children with disabilities in their access to health, education, care and protection services, with particular attention to Maori children with disabilities, children with disabilities living in poverty and children with multiple disabilities, and undertake awareness-raising campaigns aimed at government officials, the public and families to combat the stigmatization of and prejudice against children with disabilities and promote a positive image of these children;

(c) Set up comprehensive measures to develop inclusive education and ensure that inclusive education is given priority over the placement of children in separated institutions and classes, and that families of children with disabilities are aware of the services to which they are entitled;

…

(g) Establish a system for the regular and systematic collection of comprehensive and disaggregated data on children with disabilities, necessary for putting in place appropriate policies and programmes.”
4.20 IHC strongly encourages the implementation of these recommendations.
Seclusion and restraint: A symptom of systemic failure requiring ‘a whole of system’ solution  

4.21 IHC is firmly of the view issues surrounding the use of seclusion and abuse of children with disabilities should not be considered in isolation to the education system as a whole. The use of seclusion and restraint is a symptom of systemic failure and evidence of a non-inclusive education system; that is a system that is not resourced and designed for all students, where there are workforce capacity and capability issues, inadequate internal and external monitoring and a lack of system level accountability by the education system stewards.  

4.22 We note that the New Zealand Psychological Society (NZPsS) in their submission to the Human Rights Commission inquiry on seclusion and restraint in mental health and educational facilities, views the use of seclusion and restraint as a symptom of workforces that are struggling to cope, are doing their best to cope under difficult circumstances but desperately need specialist help and support. The submission notes that “the Ministry of Educations budget is so limited they only employ 182 psychologists nationally for just under a million pre-school and school children.” 
 Shortage of qualified professionals such as educational psychologists has meant that they are often only able to work with children of greatest need and in crisis situations. Workforce issues are considered by the NZPsS to play a central role in perpetuating seclusion and restraint practices in both mental health and education and justice settings. “When there are shortages of trained professionals who are knowledgeable about behavioral approaches to challenging behaviors, staff may feel they have few alternatives available to them.”
 
4.23 Recent concerns about the use of seclusion also highlight inadequacies in current internal and external monitoring systems. Placing a child in a locked room in a school building with no means of escape during an emergency is a clear breach of New Zealand’s Health and Safety laws and evidence of the school Board’s failure to meet responsibilities under National Administration Guideline 5 to provide a safe physical and emotional environment for students.  This is something that is reviewed and reported on by the Education Review Office but we note there is no mention in any of the recent school reviews carried out on the seventeen schools who reported using seclusion during 2016,  that these Boards had failed to provide a safe physical and emotional environment for the students subjected to seclusion. 

4.24 IHC notes from the Regulatory Impact Statement that Guidance for New Zealand Schools on Behaviour Management to Minimise Physical Restraint in Schools has been released. However, the Guidance is “voluntary, and schools can choose whether to follow all or some aspect of it. This means that schools where the practice of seclusion is well established will still be able to use it if they choose.’
 
In terms of the options considered the first, (Option A: Status quo/Non-regulatory approach) was rejected because “while the issuing of guidance is likely to discourage schools from using seclusion and encourage them to minimize the use of physical restraint, it continues to be voluntary for schools to follow all or some aspects of the guidance. This means that schools could continue to use seclusion or choose to introduce it in future. It also means that both seclusion and physical restraint could be used inappropriately, putting children and young people’s safety and wellbeing at risk.” 
 It was also suggested that because the issuing of guidance is also voluntary, ‘this means that a future Secretary could decide to withdraw the guidance. ‘

4.25 IHC is concerned about these statements that offer schools a choice to align their practices with the spirit and intent of legislation. It is disturbing that children’s rights to protection in a school setting appear to be viewed as a ‘nice to have’ rather than a ‘must have’. It is also concerning that the Ministry is unable to implement and enforce the law. If this is the case and schools choose to ignore Ministry guidance, it is vitally important that the Ministry intervenes with authority, so that student’s rights to protection within the learning environment are recognized and immediately responded to.   
4.26 As noted in the joint Youthlaw, IHC and ACYA submission on the Education (Update) Amendment Bill, we are deeply concerned by the continued failure of the Government to establish an enforceable legislative right to education, or meaningful forms of recourse to ensure access to education for all students. 
4.27 IHC fully supports the recommendation of the Human Rights Commission, that rather that attempting to addressing symptomatic issues by way of SOP, the Ministry consider implementing the recommendations of the UNCRPD and UNCROC Committees and making substantive amendments to the Education Act 1989 to elevate and embed the principles of inclusive education into the Act including;  
4.27.1 the unqualified right to inclusive education as a key element of the legislative framework including the right to receive reasonable support and assistance necessary to accommodate their individual education needs; and
4.27.2 regulations that enable data collection, monitoring and reporting of a school’s obligations to provide students with an inclusive education and a safe physical and emotional environment.
Need for greater oversight and increased accountability 

4.28 IHC recommends the need for greater oversight and concurs with the recommendations of both the Human Rights Commission and CCS Disability Action that while the SOP goes some way to ensuring children are kept safe at school, there is a need for greater oversight in how schools are supporting students with disabilities, including in special schools and special units. 

4.29 There is also a need for the seven agencies that have stewardship responsibility for different aspects of New Zealand’s Education system – the Ministry of Education, the Education Council, the Education Review Office, the New Zealand Qualifications Authority, the Tertiary Education Commission, Careers New Zealand, and Education New Zealand – to adopt a more coherent and systematic approach to children’s rights to education. As noted in the joint Youthlaw, IHC and ACYA submission on the Education (Update) Amendment Bill, ‘the inclusiveness of our education system will be enhanced, embedded and extended, if those key organisations work in a connected “systems oriented” way; sharing and responding to information about the links between school performance, professional standards and educator development, and the policy and budget levers to build an inclusive education system.’ IHC recommends that the Update Amendment Bill be strengthened by statements that refer to and describe how system stewardship is linked to the legislative amendments proposed. 
5.0
Conclusion 
5.1
The problems raised by the recent and historical unregulated use of seclusion and systemic abuses of our most vulnerable students, children with disabilities in segregated and isolated special education settings, should not be considered in isolation to the education system as a whole. It is IHC’s view that these issues are a symptom of systemic failure, and evidence of a non-inclusive education system; that is a system that is not resourced and designed for all students, where there are workforce capacity and capability issues, inadequate internal and external monitoring and a lack of system level accountability. The problem being that the system has consistently failed to give schools the human and financial resources needed to ensure all children have the best possible access to a quality inclusive education. 
Trish Grant

Director of Advocacy

31 January 2017
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